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A mendments to the Federal Rules 
of Civil Procedure (the Rules) 
are expected to go into effect on 

Dec. 1, 2015. One of the most antici-
pated changes for civil litigators is the 
codification of the “proportionality” 
standard (in which cost and burden are 
weighed against the importance and 
value of the case, among other factors) 
in the amendments to Rule 26(b)(1),  
which governs the scope of discovery. 
Proportionality—described only two 
years ago by one federal judge as “an 
all-too-often ignored discovery prin-
ciple”—will soon be one of the primary 
considerations in defining the scope 
of discovery.1

But the standard is not entirely 
novel. Over the last decade, federal 
trial courts—including those in the 
Second Circuit—have invoked the 
principle of proportionality to limit 

the scope of discovery, often in 
response to arguments of cost- and 
time-burden. Those decisions pro-
vide guidance for the near-future 
application of the revised rule and 
may also suggest greater acceptance 
of a litigant’s use of technology, 

such as predictive coding or related 
analytics, to effect proportionality 
between a litigation’s value and its 
costs by streamlining and control-
ling the costs of electronic discovery. 
And, although the amendments are 
not slated to take effect until Decem-
ber, some courts have already moved 
away from the existing “reasonably 
calculated” standard to apply the 
“proportionality” standard—dem-
onstrating how the amendment may 
impact discovery going forward.

The scope of discovery is chang-
ing from “reasonably calculated to 
lead to the discovery of admissible 
evidence” to “proportional to the 
needs of the case.” 

When the December 2015 Amend-
ments to the Rules go into effect, Rule 
26(b)(1) will read:

Parties may obtain discovery 
regarding any non-privileged mat-
ter that is relevant to any party’s 
claim or defense and proportional 
to the needs of the case, consider-
ing the importance of the issues at 
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stake in the action, the amount in 
controversy, the parties’ relative 
access to relevant information, the 
parties resources, the importance 
of the discovery in resolving the 
issues, and whether the burden or 
expense of the proposed discov-
ery outweighs its likely benefit. 
Information within this scope of 
discovery need not be admissible 
in evidence to be discoverable.2

The proposed amendment includes 
direct guidance on the factors relevant 
to a proportionality review. Notably 
absent is the current standard—often 
relied upon by litigants to justify 
expansive discovery requests—that 
allowed for the discovery of “[r]ele-
vant information”—even if it would not 
be “admissible at the trial” so long as 
it appeared “reasonably calculated to 
lead to the discovery of admissible 
evidence.”3

But while proportionality may be 
the new codified standard for defin-
ing scope under Rule 26(b)(1), it is 
not a new concept when considering 
limitations to the scope of discovery. 
Proportionality considerations were 
added to the Rules in 1983 in the 
form of the burden and expense limi-
tations and a balancing test codified 
in Rule 26(b)(2).4 As a result, courts 
commonly considered proportional-
ity when deciding whether requested 
discovery was unduly burdensome 
pursuant to Rule 26(b)(2). Judicial 
consideration of a “proportionality 
test” to impose discovery limitations 
in light of the emerging electronic 
discovery landscape was evident 
in ground-breaking decisions of 
the early 2000s, including Zubulake 
v. UBS Warburg.5 Moreover, some 
courts have read a proportionality 

requirement into Rule 26(g), which 
governs the issuance of discovery 
demands and responses.6

The application of proportional-
ity to define the scope of discovery 
preservation, review, and production 
amplified with the rapid, exponential 
increase of electronic discovery. A 
recent decision from the District of 
New Jersey recognized the need for 
the Rules to “confront the problem of 
over-discovery and to allow the court 

to proportion discovery, even though 
it may be relevant,” and that this need 
had only “intensified” with the “emer-
gence of e-discovery.”7

In 2012, Southern District of New 
York Magistrate Judge James C. 
Francis IV closely considered pro-
portionality in determining whether 
data, alleged to be “not reasonably 
accessible,” should be produced.8 
Francis noted that “the concept of 
proportionality [was] embodied” 
in the Rules and quoted the Sedona 
Conference, a leading think tank in 
e-discovery and data privacy: “The 
‘metrics’ set forth in [Rule 26(b)] pro-
vide courts significant flexibility and 
discretion to assess the circumstanc-
es of the case and limit discovery 
accordingly to ensure that the scope 

and duration of discovery is reason-
ably proportional to the value of the 
requested information, the needs of 
the case, and the parties’ resourc-
es.”9 Francis cautioned that in certain 
types of cases, proportionality could 
not be measured in dollars alone, 
writing: “many cases in public policy 
spheres, such as employment prac-
tices, free speech, and other matters, 
may have importance far beyond 
the monetary amounts involved.”10  
“[T]aking into account both mon-
etary and non-monetary compo-
nents[,]” Francis ordered the pro-
duction of data from a number of 
challenged databases as propor-
tionate to the value of the case.11 
Other jurists in the Second Circuit 
trial courts have also invoked the 
proportionality test to limit against 
discovery excesses and in reaction 
to the proliferation of electronically 
stored information.12 And, the Sec-
ond Circuit has expressly endorsed 
the trial courts’ “broad discretion to 
limit discovery in a prudential and 
proportionate way.”13

But where proportionality was 
previously used to cabin and cur-
tail discovery, its scope already had 
been defined; with the impending 
Rule change, proportionality consid-
erations now will factor in from the 
outset and help shape the scope of 
discovery itself.

Proportionality may justify the use 
of technology to curb discovery costs 
and expedite review. 

Proportionality considerations aim 
to bring sometimes exorbitant discov-
ery costs in line with the true value of 
a dispute. One way to minimize or rein 
in such costs has been through the 
use of technology—whether through 
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basic search terms, limiting custodi-
ans, or culling review sets based on 
metadata, such as date range. These 
techniques have gained approval from 
the courts and increased acceptance 
from litigants.

Southern District of New York Mag-
istrate Judge Andrew Peck issued 
a seminal ruling in Da Silva Moore 
v. Publicis Groupe in 2012, provid-
ing judicial approval for the use of 
predictive coding, an analytic tool 
that can be trained with “seed sets” 
or already identified relevant docu-
ments to organize additional docu-
ments for review in order of respon-
siveness.14 Among the considerations 
weighed by the court in determining 
that predictive coding was appropri-
ate was “the need for cost effective-
ness and proportionality[.]”15

Following Da Silva Moore, even 
without the codification of pro-
portionality, courts have looked to 
technology to help rein in discovery 
costs, invoking the proportionality 
standard. For example, with over 
two million documents requiring a 
responsiveness review, plaintiffs in 
Bridgestone Americas v. Int’l Business 
Machines, sought permission from 
the court—over the defendant’s 
objection—to employ predictive cod-
ing software on a review set, which 
already was culled based on search 
terms.16 In support of its approval 
of the request, the court relied on 
the “exhortation” of Rule 26 that 
discovery “be as efficient and cost-
effective as possible.”17 Similarly, in 
FDIC v. Bowden, the court urged the 
parties to consider using predictive 
coding after they failed to agree on 
a joint protocol for the review and 
production of electronically stored 

information and already had spent 
$615,000 to digitally scan 153 million 
pages.18 And earlier this year, Peck 
revisited Da Silva Moore in his deci-
sion in Rio Tinto v. Vale, in which—
without consideration of burden or 
proportionality—he endorsed the 
parties’ technology assisted review 
(TAR) protocol, writing: “It is now 
black letter law that where the pro-
ducing party wants to utilize TAR for 
document review, courts will permit 
it.”19 The codification of the propor-
tionality standard into Rule 26(b)(1) 
should only further judicial support 
for and encouragement of the use 
of analytics and technology assisted 
review tools.

Some courts have begun applying 
the proposed amendments. 

With the proposed amendments 
almost certain to take effect in Decem-
ber, some courts have featured the 
proportionality standard more promi-
nently in their discovery decisions.20 
Southern District of New York Chief 
Judge Loretta Preska recently decided 
a discovery dispute in a fraud action, 
Cohen v. Cohen, ordering plaintiff to 
produce withheld documents using 
both the current Rule 26(b)(1) stan-
dard and the proposed standard of 
proportionality:

The Supreme Court recent-
ly submitted for congressio-
nal review proposed amend-
m e n t s  t o  t h e  [ R u l e s ] .  I f 
adopted, these amendments 
would revise the Rule 26(b)(1) 
civil discovery standard … . 
Although these revisions remain 
subject to congressional review 
and will not take effect until 
December 1, 2015, the Court has 
taken this proposed revision into 

account and has concluded that 
all documents found discoverable 
today under the present Rule 26 
standard are also discoverable 
under the newly narrowed stan-
dard of the proposed amend-
ments. Specifically, production 
of this finite group of emails will 
pose minimal burden or expense 
and is proportional to the needs 
of the case in light of the docu-
ments’ potential to illuminate 
facts central to the merits of the 
case, the location of possible wit-
nesses, and issues concerning  
witness credibility.21

It is noteworthy that the documents 
under dispute in Cohen had already 
been identified and withheld by plain-
tiff on the grounds of their alleged irrel-
evance. The order for their production 
turned on an in camera analysis of 
their relevance and not on the bur-
den or cost of their collection, review, 
or production—making this case less 
than perfect for comparing outcomes 
under the old and proposed Rule 26(b)
(1) and how they might differ. How-
ever, Preska’s careful weighing of the 
burden and expense of production 
against the needs of the case under 
the amended language is likely to be 
modeled in cases to come.

In another recent case, Turner v. 
The Paul Revere Life Ins. Co., the 
court explicitly relied on the six fac-
tors for determining proportionality 
included in the language of the pro-
posed Rule, granting in part and deny-
ing in part the discovery sought in 
light of the proposed new standard.22 
The court noted that “[a] party may 
no longer obtain information [only] 
because it is relevant to the subject 
matter involved in the action”—the 
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information must be relevant and it 
must be proportional.23

Conclusion

The codification of proportionality 
to define the scope of discovery in 
the Federal Rules may give greater 
teeth to the admonishment in Rule 1 
that civil actions in the federal courts 
should be “construed, administered, 
and employed by the court and the 
parties to secure the just, speedy, and 
inexpensive determination of every 
action and proceeding.”24 Moreover, 
it is likely to strengthen arguments for 
the use of technology to aid in review 
to satisfy the proportionality standard 
for scope. At a minimum, there is opti-
mism from the bench and litigants, as 
noted above, that a change of focus 
to proportionality will help to rein in 
the modern-day burdens of satisfying 
discovery obligations in the face of 
mounting data and proliferating elec-
tronic communication.
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